January 27, 2017


Patricia.Hill
Typewritten Text
January 27, 2017



































vi.

participation in the process as appropriate. Making information available to the
public includes regularly posting information to a website and responding
promptly to written or electronically submitted requests for information.

The information that Local WDBs are required to make available to the public
includes, but is not limited to, the Local WDB’s written conflict of interest
policy, the Local WDB’s written procurement policies, the procurement
solicitation itself, a listing of the entities that have submitted bids or proposals,
an abstract of those bids or proposals, the identity of the selected one-stop
operator, and total award amount and duration of the contract with the one-stop
operator.

b. Responsible Entities. When selecting a one-stop operator, the non-Federal entity
must award only to responsible entities that possess the ability to successfully
perform under the terms and conditions of the proposed procurement.
Consideration must be given to the entity’s integrity, compliance with public
policy, record of past performance, and financial and technical resources (2 CFR
200.318(h)). A Local WDB must also ensure that any entity to be selected as a
one-stop operator is not debarred, suspended, or otherwise excluded from or
made ineligible for participation in Federal assistance programs or activities (2
CFR 200.213).

For example, a Local WDB may examine an entity’s past record of non-
compliance with Uniform Guidance requirements and WIOA requirements by
looking at findings contained in its Single Audits and monitoring reports. The
Uniform Guidance requires that past performance be an evaluation factor when it
is time to re-procure the one-stop operator (2 CFR 300.318(h)).

Sole Source Procurement (noncompetitive proposals). The Uniform Guidance
identifies procurement by noncompetitive proposals as permissible in certain
circumstances discussed below. As noted in 20 CFR 678.605(c), the Department
interprets references to “noncompetitive proposals™ in the Uniform Guidance at 2 CFR
200.320(f) to be read as sole source procurement for purposes of competitively
selecting a one-stop operator.

Non-Federal entities, including subrecipients of a State (such as Local WDBs) may
select a one-stop operator through sole source selection when consistent with local
procurement policies and procedures which conform to the Uniform Guidance set
forth at 2 CFR 200.320.

The Uniform Guidance states, at 2 CFR 200.320(f), that procurement by
noncompetitive (sole source) proposals is procurement through solicitation of a
proposal from only one source which may be used only when one or more of the
following circumstances apply:

a. The item or service is available only from a single source;
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b. The public exigency or emergency for the item or service will not permit a delay
resulting from competitive solicitation;

c. The Federal awarding agency or pass-through entity expressly authorizes
noncompetitive proposals in response to a written request from the non-Federal
entity; or

d. After solicitation of a number of sources, competition is determined inadequate,
whether for reasons of number or quality of proposals/bids.

Recordkeeping. All entities must prepare written documentation, in accordance with
20 CFR 678.605(d), explaining the determination concerning the nature of the
competitive process to be followed in selecting a one-stop operator. States and Local
WDBs must also maintain records sufficient to detail the history of procurement in
accordance with 2 CFR 200.318(i). These records must include, but are not
necessarily limited to the following: all proposals/bids received; ratings of those
proposals; rationale for the method of procurement; sclection of agreement or contract
type; selection or rejection of proposals/bids; appeals and disputes; and the basis for
the contract price. Record retention requirements, as specified at 2 CFR 200.333, are
typically three years from the date of submission of the final expenditures report.

Entities that make a sole source sefection must prepare and maintain written
documentation of the entire process of making a sole source selection (20 CFR
678.610(b)). Documentation must be retained and must clearly identify the review
process in a Single State Local Area. The documentation should provide evidence that
the review was performed by an impartial entity and detail the firewalls that were in
place during the review of the proposals.

9. Formal Competitive Procurement Process. A formal competitive process may generally

include RFPs, [FBs, and other solicitations requiring formal advertising. As noted above,
processes commonly used to select one-stop operators are sealed bids (formal advertising)
procurement methods, as described in 2 CFR 200.320(c), and competitive proposals, as
described in 2 CFR 200.320(d). Any of these formal competitive processes may include the
following phases and steps, which may take place concurrently with others.

These phases and steps are designed to ensure that the competitive procurement process is
conducted in an open and transparent manner and may include the following:

A. Planning Phase,

The planning phase may include the following steps for the Local WDB:

il

[dentify need. This step must specify all parameters to be negotiated with the one-stop
operator and outlined in the subsequent contract, agreement, or MOU (e.g., duties,
budget, performance levels, duration);

Conduct market research;



iti.  Issue Requests For Information (RFIs);

tv.  ldentify procurement method;

v.  Develop requirements for one-stop operator;

vi.  Develop procurement solicitation (e.g., RFP or [FB);
vii.  Develop factors for evaluation/scoring; and
viii.  Identify panel and signatory authority.

The most productive way to increase competition is to widely disseminate and communicate the
upcoming procurement opportunity in a manner that will cast a wide enough net to attract a
reasonable number of bidders or offerors. This can be done by sending the written solicitation
to local, State, and national entities that will assist in advertising the competition. Best practices
also include allowing at least a 30 day response time for receipt of bids or proposals from the
date of issuance of a solicitation in widely circulated publications and websites, including, but
not limited to, the State WDB’s website, as well as the Local WDB’s website, if one exists.
Advertising of the one-stop competition is an allowable cost under the Uniform Guidance.
During the planning stage, the Local WDB will identify its need to procure a one-stop operator.
In accordance with 20 CFR 678.635(b), the Local WDB or the entity assigned to perform the
procurement must prepare for competition of its one-stop operator. As required in 20 CFR
678.635(b), by November 17, 2016, every Local WDB must be able to demonstrate that it is
taking steps to prepare for a competition which include, but are not limited to: conducting
market research, such as researching organizations locally that perform similar functions to one-
stop center operator; sending out a RFI; and conducting a cost and price analysis.

B. Release and Evaluation Phase.
The steps for the Local WDB in the release and evaluation phase may include:
i.  Publicize procurement solicitation;
ii.  Host bidders conference to ensure clarity of requirements;
tii.  Collect proposals/bids; and
iv.  Score or evaluate proposals/bids.

During the release and evaluation phase, the Local WDB publicizes its solicitations, such as a
RFP or IFB. Certain restrictions on solicitations, such as advertising the solicitation for an
unreasonable amount of time or unclear solicitation, will impede competition and are not in
compliance with the Uniform Guidance,

The use of fair selection procedures is aimed to help promote competition. The factors used to
evaluate proposals/bids should be applied and tabulated in an objective manner that would
allow a bidder/offeror to view its score in order to improve its proposal/bid during the next
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procurement cycle. Some entities include a brief questionnaire in its RFP or IFB asking each
organization to explain why it will or will not submit a proposal or bid. Obtaining this
information is a good and inexpensive way to test the market’s response to the agency’s
solicitations,

Based on the information presented in the solicitation, such as an RFP or [FB, bidders and
offerors will begin drafting their proposals/bids. The Local WDB may conduct bidders’
conferences during this time to answer questions about the specifications in the publicized
solicitation. The Local WDB will collect and evaluate the proposals based on factors
established during the planning stage. At this time, if a sufficient number of proposals/bids
have not been submitted (for example, fewer than two, in the case of sealed bids, though a Local
WDB may determine an alternate, higher, threshold), or if the submitted proposals/bids do not
reach an awardable score based upon the evaluation criteria, a Local WDB may identily an
operator and develop an award under a sole source method consistent with 2 CFR 200.320(5).

C. Negotiation and Selection Phase.
The steps in the negotiation and selection phase for the Local WDB may include:
1. Negotiate performance levels;
ii.  Negotiate fair and reasonable profit, if applicable (2 CFR 200.323(b));
iii,  Negotiate payment details and frequency;,
iv.  Negotiate duration of contract, MOU, or agreement;
v.  Obtain Local WDB, CEQ, and Governor approval, if applicable;
vi.  Make offer and obtain acceptance;
vii.  Certify or designate one-stop operator; and
viil.  Execute contract, MOU, or agreement.

An offer and acceptance of the conditions will be executed in a legally binding document. The
Uniform Guidance requires that the awarding of contracts is only made to responsible entities
that possess the ability to perform successfully under the terms and conditions of a proposed
procurement. Consideration should be given to such matters as integrity, compliance with
public policy, record of past performance, and financial and technical resources (2 CFR
200.318(h)). If the Local WDB is the selected operator, the CEQ, Governor, and Local WDB
must sign the agreement outlining the specific roles, functions, and performance levels for the
operator (20 CFR 678.610(d)). All one-stop operators, including for-profits, nonprofits,
educational organizations, and State or Local governments are considered subrecipients and
must adhere to 2 CFR part 200 and 2 CFR part 2900.
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D. Implementation Phase.
The steps for the Local WDB in the implementation phase include:
i.  Conduct oversight and monitoring;
ii.  Issue timely invoices;
iii.  Make timely payments;

iv.  Monitor performance of the one-stop operator in accordance with performance and
service deliverables; and

v.  Evaluate and approve contract or MOU maodifications.

During implementation of the contract or agreement, the Local WDB must conduct oversight
and monitoring of the one-stop operator. In situations where the Local WDB is the one-stop
operator, there must be sufficient firewalls in place to ensure that the individuals monitoring the
one-stop operator are not associated or involved with one-stop operator functions.
Alternatively, another entity, such as the State, may conduct such oversight and monitoring.

Payments and authorized budget modifications to the one-stop operator must be timely and
consistent with payment requirements under 2 CFR part 200 and 2 CFR part 2900. Likewise,
invoices from the one-stop operator must be submitted timely and contain the documentation
outlined in its contract or agreement. The Local WDB must measure, track, and monitor
performance, service deliverables, and achievement of program or performance measures.

E. Closeout Phase.
The steps for the Local WDB in the closeout phase include:
i.  Reconcile costs and payments;
ii.  Reconcile performance goals with actual performance;
iii.  Ensure participant and financial records are secured and retained; and
iv.  Prepare closeout documents.

During closeout, the Local WDB must retain or transfer financial and participant records to the
appropriate agency to ensure the ability for future review and follow-up. The transfer and
retention of such records must ensure that personally identifiable information (PII) is reasonably
safeguarded. The Local WDB must perform an evaluation or reconciliation of the one-stop
operator’s performance and payments to ensure they are made in accordance with the approved
contract or agreement. To avoid untimely payment requests, the Local WDB should submit,
and keep on file, a closeout notice or letter.

Essential Contract Elements. All contracts, agreements, or MOUs between the one-stop
operator and Local WDB, State WDB, or State must include the essential elements of a legally
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executed and binding written agreement, and contain at a minimum the following:

e Statement of Work (SOW). The SOW specifies the period of performance or the start
and end date of the contract. It also specifies the services to be performed including
measurable performance goals to be delivered under the contract, agreement, or MOU.

* Authorized Officials and Purpose. Authorized officials are persons authorized to enter
into and sign legally binding agreements and must be on record as the signatory official.
Signatures of the offeror/bidder and offeree (LLocal WDB, State WDB, or State) must be
contained as part of the written contract.

e Additional contractual terms and conditions. Contracts, agreements, and MOUs must
include such standard terms and conditions that are either required by the State, Local
Area, or the Federal agency as national, State, or local policy requirements. The
contract, agreement, or MOU must identify that one-stop operators are subrecipients of
Federal funds, as set forth in section 8 of this TEGL.

11. Avoiding Conflicts of Interest. Consistent with WIOA sec. 121(d)(4)(A) and (C), any
organization or entity that has been selected to perform multiple functions in a Local Area must
develop a written agreement with the Local WDB and the CEO to clarify how the organization
will carry out its responsibilities while demonstrating compliance with WIOA and
corresponding regulations, the Uniform Guidance, and conflict of interest policies of both the
State and the organization or entity performing multiple functions.

A conflict of interest can arise when actions are taken or may appear to be taken by any entity
involved in more than one role, such that the performance of that entity in one role affects its
interest in its other role, thereby making it difficult for the entity to perform the procurement
process objectively and impartially. Therefore, proper firewalls must be in place to ensure the
transparency and integrity of the procurement process and demonstrate to the public and to the
Department that the selection process was impartial and that no preferential treatment was given
to the awardee.

The possibility that a conflict of interest may arise is inherent when entities are performing, or
seeking to perform, multiple functions within the workforce development system. Listed below
are some possible ways to avoid certain conflicts of interest that can arise in the one-stop
operator competition process.

Recusal of Members of the Local WDB — Consistent with the Local WDB’s recusal policies
and WIOA sec. 107(h), the Local WDB must recuse individuals who have conflicts of interest
from the one-stop operator competition. Such individuals must include those individuals with
financial or other interests in the entities applying to be the one-stop operator. Recusal of
individuals with conflicts of interest is a way to avoid conflicts of interest when a small number
of decision makers have conflicts of interest. However, if the number of members who must be
recused deprives the Local WDB of quorum, the Local WDB must follow an alternative process
and outsource the selection to an outside entity or to a State agency or the State WDB. Best
practice also requirés Local WDB procurement policies and procedures to define the
requirements for quorum for decisions of the Local WDB.




a. Local WDB would like to compete to be the one-stop operator — WIOA sec.
121 (d)(2)(A) requires a Local WDB to select the one-stop operator through a
competitive process. However, WIOA and its implementing regulations also permit the
Local WDB to compete for and be selected as the one-stop operator. [n this case, 20
CFR 678.615(b) requires the Local WDB to have appropriate firewalls and conflict of
interest policies and procedures in place which must conform to 20 CFR 679.430.

One way to avoid a conflict of interest is to establish effective conflict of interest
pelicies and maintain appropriate firewalls that apply when the Local WDB competes o
be the one-stop operator. This may include, for example, a requirement for an outside
entity to conduct the competition. For example, the Local WDB could contract with a
separate and independent outside entity to conduct the competition. Outsourcing the
entire process (including development of requirements, drafting the RFP or [FB,
evaluation of proposals/bids, and identification of best entity) to an alternate entity
would be the best practice in this circumstance to avoid a conflict of interest. These
costs and activities would be allowable under WIOA.

Alternatively, the State WDB or a State agency could conduct the competition where a
Local WDB is competing to be the one-stop operator.

b. Competition in Single State [ocal Areas — In Single State Local Areas, the State WDB
carries out the functions of the Local WDB; therefore, the competition is conducted by
the State WDB. In these States, a State agency is eligible to compete for and be selected
as an operator by the State WDB, as long as the appropriate firewalls and conflict of
interest policies are in place and followed for the competition. One way to meet the
requirement to have appropriate firewalls in place is to select a committee to run the
competition from the State WDB and keep the committee members separate from the
remaining members of the State WDB as they are running the competition.
Additionally, consistent with WIOA sec. 101(f), these committee members must not
have perceived or actual conflicts of interest that would disqualify them from selecting
the operator. Another way to avoid conflicts of interest would be for a separate State
agency that is not competing to be the one-stop operator, such as the office of the State
auditor, or office of the State inspector general, to run the competition. A third approach
would be to outsource the entire process of conducting the competition to an outside
entity.

Outside Entity. If the Local WDB or State WDB chooses to have an outside entity conduct part
of, or the entire one-stop operator competition, the outside entity must meet certain
requirements. The outside entity must be an independent organization that is capable of
exercising professional and ethical judgment. The outside entity must also be required to
submit a conflict of interest statement. Payment for running the competition would be an
allowable cost under WIOA.

Public Disclosure. The Local WDB or State WDB must publicly disclose any conflicts of
interest, real or apparent, and any recusal by individuals or organizations with real or apparent
conflicts of interest. Regular public disclosure provides transparency to stakeholders in the
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procurement process for the selection of the one-stop operator. Best practice, consistent with
the public disclosure requirements of WIOA secs. 107(e) and 20 CFR 679.390, is to publicly
disclose any conflicts of interest and recusals on the Local WDB’s website, or, if the Local
WDB lacks a website, the State WDB’s website. Additional methods, such as publication in
newspapers, may also be used to ensure full and regular public disclosure.

Additional Mechanisms to Provide for a Full and Open Competition. There are additional
steps that Local WDBs and State WDBs can take in furtherance of a full and open competition
for a one-stop operator. Some of the steps below are generally applicable requirements, while
others are practices that may be appropriate in certain circumstances. Depending on the
particular circumstances, the Local WDBs and State WDBs must combine multiple
mechanisms, as appropriate, to avoid conflicts of interest or the appearance of conflicts of
interest.

Examination of competition processes by an outside party. State WDBs and Local
WDBs may opt to retain an outside entity to conduct an objective review of the
competition process, or parts of the competition process, such as: whether the RFP/IFB
was unduly restrictive or whether the selection process was properly and fairly
conducted. Likewise, State WDBs and Local WDBs may opt to retain an outside entity
to conduct an objective review of other aspects of the competition process, including a
review of the entities selected as a one-stop operator, such as: past performance;
compliance with Federal requirements and policies; financial systems; internal control
framework; and policies to perform and manage the one-stop operator services in
accordance with WIOA. Such a review of the competition process by an outside entity
could help monitor whether the process remains equitable and transparent. The outside
entity conducting such a review could be an independent crganization, as described
above, or a separate State agency, such as the office of the State auditor, or office of the
State inspector general. If the results of the review process find weaknesses or barriers
to effectively managing the competition or contract, the Statc agency and Local WDB
must work together to establish special conditions/criteria to monitor those barriers and
to achieve timely or effective resolution.

Documentation. WIOA regulations at 20 CFR 678.605(d) require the entities
conducting the competition to prepare written documentation explaining the
determination concerning the nature of the competitive process to be followed in
selecting the one-stop operator. As explained in several other parts of this guidance,
documentation is required for several steps in the competition process. Documentation
is key for ensuring transparency in the competition process.

Section 200.318(i) of the Uniform Guidance requires the maintenance of records
sufficient to detail the history of procurement. This requires the Local WDB to carefully
document its decision to select or not sclect offerors or bidders, or to sole source the
one-stop operator. Such documentation could include, but is not limited to,
documentation regarding the number of potentially qualified offerors/bidders in the
Local Area, the degree of interest shown in information requests submitted,
documentation that there were an insufficient number of proposals/bids received that
met the Local WDB’s stated evaluation criteria, decumentation explaining the



disqualification or ineligibility of offerors/bidders, documentation showing the reasons
why any offerors/bidders were selected or not selected, and documentation comparing
proposals/bids relative to past competitions. If the Local WDB choses to use a sole
source precurement, the Local WDB must be able to demonstrate it conducted sufficient
research and outreach to justify using sole source procurement, Note; however, that
evidence of publishing and promulgating RFIs, RFPs, and/or 1FBs is not, on its own,
sufficient documentation to justify sole source procurement (including selection of the
Local WDB as one-stop operator). The Local WDB must also retain evidence to
demonstrate that the solicitation was publicized in a manner providing for full and open
competition.

The Department interprets the WIOA sunshine provisions at secs. 101(g) and 107(e) to
require the Local WDB to present documentation and justification of its decision to use
sole source procurement at an open Local WDB meeting in order to provide
transparency and perhaps attract additional offerors/bidders for the next competition.
Furthermore, the Local WDB is required to retain this detailed documentation, which
must be made available to auditors, State and Federal reviewers, and the public. Record
retention requirements are found at 2 CFR 200.333.

[f the Local WDB included a RFI questionnaire (as described earlier in this guidance) in
its solicitation, the results of any RFI questionnaire should also be made available.

Revision of the original procurement solicitation (e.g. the REP/IFB) or re-competition of
the one-stop operator. If the entity conducting the competition determines there were
defects in the competition process, the entity must re-compete the selection of the one-
stop operator. Defects in the competition process include violation of the WIOA Joint
Final Rule, Uniform Guidance, and/or failure to follow the Local WDB’s procurement
policies and procedures. The competition process may also be defective if the policies
and procedures do not provide for a full and open competition, or if the procurement
solicitation issued was inadequate to generate full and open competition. However, if
the entity conducting the competition identifies defects in the procurement solicitation
before the conclusion of the solicitation period, the entity must revise the procurement
solicitation and extend the timeframe for the solicitation.

13. Monitoring of One-Stop Operators. Oversight and monitoring is an integral function of the
States and Local WDBs to ensure the one-stop operator’s compliance with the requirements of
WIOA, the activities per the SOW, performance reporting requirements, and the terms and
conditions of the contract or agreement governing the one-stop operator. Monitoring includes
an attestation by the monitoring entity that it has examined compliance with the requirements of
WIOA, the Uniform Guidance at 2 CFR part 200 and 2 CFR part 2900, and the terms and
condition of the contract/agreement with the one-stop operator.

WIOA requires the Local WDB to conduct monitoring of its one-stop operator. When the Local
WDB is the one-stop operator, there is an inherent conflict of interest in that the Local WDB
cannot effectively monitor itself. In such circumstances, an outside entity or a State agency,
such as a State auditor or inspector general, must conduct the monitoring and report the
monitoring results to the CEO. [f the State agency is selected as the operator, in a State that is



not a Single State Local Area, an independent State agency, like an auditor or inspector general,
should conduct the monitoring.

For Single State Local Areas where a State agency is the operator, there often is an inherent
conflict of interest in that a State agency cannot effectively monitor itself. In such
circumstances, an outside entity must conduct the monitoring. The outside entity could be a
State auditor who does not have real or apparent conflicts of interest. However, in
circumstances where sufficient independence exists between the State WDB and the State
agency sclected as the one-stop operator (such as may occur when a State WDB is incorporated
as a nonprofit, the State WDB could effectively monitor the State agency serving as one-stop
operator.

14. Inquiries. Questions may be directed to the appropriate ETA Regional Office.





